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QUESTION PRESENTED

Does the Due Process Clause of the New Hampshire Constitution (Part 1, Articles 2
and 15) require the appointment of counsel for an indigent parent-defendant from whom the
State seeks to take custody of a minor child based on allegations of neglect or abuse?'

! Consistent with the position set out in the parents’ brief, the ABA addresses the question
solely under New Hampshire law. See Brief of Larry M. and Sonia M. (Natural Parents of
Christian M. and Alexander M.) (November 18, 2011) at 1 n. 1 (“Because the due process
requirements of the State Constitution are at least as protective of individual liberties as those
requirements of the 14th Amendment of the United States Constitution, consideration of the
latter is not necessary”). See also In re Father, 155 N.H. 93, 95 (2007) (““We first address this
issue under the State Constitution, and cite federal opinions for guidance only.”); In re Shelby
R., 148 N.H. 237,239 (2002); In re Tracy M., 137 N.H. 119, 122 (1993).
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STATEMENT OF INTEREST OF THE AMICUS CURIAE

The American Bar Association (“ABA”), as amicus curiae, respectfully submits this
brief in response to the Court’s request that amici “focus on the ramifications of a decision” in
this case. The ABA has a long history of examining the ramifications of decisions related to
questions of equal access to justice, including the question now before the Court. The ABA
therefore focuses this brief on evidence and analysis that supports the ABA’s conclusion that
the risk of error inherent in abuse and neglect proceedings where indigent parent-defendants
are without legal counsel is too great to \comport with dué process under the New Hampshire
Constitution.

The ABA is the largest voluntary professional membership organization and the
leading organization of legal professionals in the United States. Its nearly 400,000 members
come frdm all 50 states as well as foreign jurisdictions.” They include attorneys in private law
firms, corporations, nonprofit organizations, government agencies, and prosecutorial and
public defender offices, in addition to judges, legislators, law professor, and law students.’

For over 90 years, the ABA has worked for equal access to justice for persons with
limited financial resources. Its first standing committee was the Standing Committee on
Legal Aid and Indigent Defendants (“SCLAID”), which was created in 1920. Today, the
charge of that committee continues to include the investigation and study of the

administration of justice, as it affects the poor, and the promotion of remedial measures

intended to help indigent defendants protect their legal rights. ABA Constitution, Article

? Neither this brief nor the decision to file it should be interpreted to reflect the views of any
judicial member of the American Bar Association. No inference should be drawn that any
member of the Judicial Division Council has participated in the adoption of or endorsement of
the positions in this brief. This brief was not circulated to a member of the Judicial Division
Council prior to filing.
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31.7. The ABA’s core goals and objectives include “[w]ork[ing] for just laws, including
human rights, and a fair legal process” and “[a]ssuring meaningful access to justice for all
persons,” reflecting the ABA’s concern that all persons in this country be able to obtain
effective legal representation.’

In 2006, the ABA’s Presidential Task Force on Access to Justice studied the specific
question of whether appointed counsel for low income persons is necessary to ensure the
protection of basic human needs, such as child custody. When this Task Force presented its
Report with Recommendation to the 550 member ABA House of Delegates, it was supported
by 25 wide-ranging ABA sections and entities, including SCLAID, as well as by several state
bar associations.® The House responded with the adoption, without dissent, of the following
as ABA policy:

RESOLVED, That the American Bar Association urges federal, state,

and territorial governments to provide legal counsel as a matter of right at

public expense to low income persons in those categories of adversarial

proceedings where basic human needs are at stake, such as those involving

shelter, sustenance, safety, health or child custody, as determined by each
jurisdiction.

> ABA Mission and Goals, available at http://www.abanet.org/about/goals.html.

* The sections, entities, and associations, as listed on the caption of the Report with
Recommendation, were: the ABA Section on Business Law, the ABA Commission on
Interest on Lawyers’ Trust Accounts, the ABA Commission on Law and Aging, the ABA
Section of Litigation, the ABA Steering Committee on the Unmet Legal Needs of Children,
the ABA Special Committee on Death Penalty Representation, SCLAID, the ABA
Commission on Immigration, the Association of the Bar of the City of New York, the King
County Bar Association (Washington), the Maine State Bar Association, the New York
County Lawyers’ Association, the Philadelphia Bar Association, the National Legal Aid and
Defender Association, the ABA Section of Administrative Law and Regulatory Practice, the
Washington State Bar Association, the Boston Bar Association, the Colorado Bar
Association, the New York State Bar Association, the Connecticut Bar Association, the
Minnesota State Bar Association, the Los Angeles County Bar Association, the Bar
Association of the District of Columbia, the ABA Section of Labor and Employment Law and
the ABA Section of Individual Rights and Responsibilities.

.



ABA Report with Recommendation (2006 Annual Meeting #112A) (the “ABA Report”) at 1.°
“Child custody” proceedings include all proceedings “where the custody of a child is
determined or the termination of parental rights is threatened.” Id. at 13.

The ABA respectfully suggests that the evidence and analysis supporting the ABA’s
policy, both leading up to its adoption and thereafter, are directly relevant and material to the
question of whether due process under the New Hampshire Constitution requires the right to
counsel in abuse and neglect proceedings. Accordingly, the ABA requests that this Court
consider this evidence and analysis in making the New Hampshire constitutional
determination required in this case.

STATEMENT OF CASE AND STATEMENT OF FACTS

The ABA adopts the statement of facts set forth in the Statement of Interlocutory
Transfer Without Ruling Filed Pursuant to Supreme Court Rule 9.

SUMMARY OF ARGUMENT

This Court’s determination of whether due process under the New Hampshire
Constitution requires court-appointed counsel for indigent parent-defendants, in order to
protect their fundamental right to parent, requires the balancing of three factors—(1) the
private interest at stake, (2) the risk of error and the value of procedural safeguards, and (3)
the state’s interest. See In re Shelby R., 148 N.H. 237, 240 (2002) (citing In re Richard A.,

146 N.H. 295, 298 (2001)). Because there is no dispute that the fundamental right to parent is

* 2006 Annual Meeting #112A is attached as Appendix A. Recommendations become official
ABA policy after approval by vote of the ABA House of Delegates, which is the ABA’s
policy making body and is composed of representatives from states and territories, state and
local bar associations, affiliated organizations, ABA sections, divisions and members, and the
Attorney General of the United States, among others. Information on the House of Delegates
is available at http://www.americanbar.org/groups/leadership/house _of delegates.html.

-3



at stake in abuse and neglect proceedings,6 the ABA focuses its discussion on the second and
third factors of the three factor test.

As to the second, so-called “risk of error” factor, the ABA’s conclusion, after years of
investigation and analysis, is that the absence of counsel for indigent parent-defendants in
abuse and neglect proceedings results in a significant risk of an erroneous determination. This
is especially true where the opposing party is the State. As to the third, state’s interest factor,
the ABA’s investigation shows that the interests of both the parent and the state are best
served where indigent parent-defendants are represented. The ABA respectfully suggests that
‘the evidence and analysis relevant to these two factors is so compelling in most, if not all,
abuse and neglect proceedings involving indigent parent-defendants, that a case-by-case
balancing of the factors should Be rejected in favor of a rule requiring the appointment of
counsel for indigent parent-defendants in all such proceedings.

The evidence and analysis supporting the ABA’s policy includes the fact that a
substantial majority of states have recognized an unqualified right to counsel for indigent
parent-defendants in child custody proceedings. Similarly, other industrial democracies
provide indigent parent-defendants with such right td counsel. The ABA respectfully submits
that this Court should require no less as a matter of due process under the New Hampshire

Constitution.

¢ Although In re Shelby R. resulted in a plurality ruling, the Court was not split on the question
of whether or not a natural parent’s role in the family is a fundamental liberty interest
protected by the State Constitution. See In re Shelby R., 148 N.H. at 244 (dissenting opinion).

-4 -



ARGUMENT

I. WHEN THE STATE SEEKS CUSTODY OF A MINOR CHILD BASED ON

' ALLEGATIONS OF ABUSE AND NEGLECT, COUNSEL IS NECESSARY TO
PROVIDE INDIGENT PARENT-DEFENDANTS THE DUE PROCESS
GUARANTEE OF THE NEW HAMPSHIRE CONSTITUTION.

The New Hampshire Constitution requires this Court to determine whether indigent
parents have a legally protected interest and, if so, to then decide whether due process requires
the appointment of counsel as an appropriate procedural safeguard to protect that interest. See
In re Shelby R., 148 N.H. 237, 239 (2002)). In making this decision, the Court must weigh
three factors: (1) the private interests that will be affected; (2) the risk of erroneous
deprivation of the liberty interest through the procedures used and the value, if any, of
additional or substitute procedural safeguards; and (3) the state’s interest, including the
function involved and fiscal and administrative burdens that additional or substitute
procedural requirements would entail. Id. at 240; see also In re Father, 155 N.H. 93, 95
(2007).

This Court has previously concluded as to the first factor that adversary child custody
proceedings implicate a fundamental liberty interest—the right to parent. See In re Shelby R.,
148 N.H. at 239; In re Nelson, 149 N.H. 545, 547 (20»03). In this case, the central question
thus becomes whether that right is sufficiently protected, as a matter of due process under the
New Hampshire Constitution, if counsel to indigent parent-defendants is denied. The ABA
respectfully suggests that, in abuse and neglect proceedings, the conclusion that counsel must
be provided is so compelling in most, if not all cases, that a case-by-case balancing of the

factors should be rejected in favor of a rule requiring the appointment of counsel for low



income parent-defendants in all such proceedings.’

A. When Indigent Parent-Defendants Are Unrepresented, The Risk of
Erroneous Deprivation Inherent In Abuse And Neglect Proceedings Is
Too Great To Be Constitutionally Acceptable.

i. Most Indigent Parent-Defendants Are Incapable Of Performing
The Advocacy Functions Required In Abuse and Neglect
Proceedings.

Despite the relaxed evidentiary standards in abuse and neglect proceedings, most
unrepresented parents cannét perform the advocacy functions—including investigating facts,
making an orderly factual presentation, and cross-examining witnesses—that are required.8
Cases throughout the country demonstrate that the need for and manner in which evidence
must be presented remains beyond the understanding of many indigent parent-defendants.
See, e.g., In re Hudson, 763 N.W.2d 618, 626 (Mich. 2009) (Weaver, J., concurring) (no
evidence presentéd by unrepresented parent, even though rules of evidence did not apply);
Danforth v. State Dep’t of Health and Welfare, 303 A.2d 794, 799 (Me. 1973) (“The average
parent would be at a loss when faced with problems of procedure, evidence, or cross-
examination.”); see also in l;e the Matter of S.S., 90 P.3d 571, 576 (Ok. Civ. App. 2004)

(mother did not present opening statement and “was not able to effectively cross-examine”

"In Lassiter v. Dep’t of Soc. Servs. Of Durham County, the United States Supreme Court held
that the right to counsel question under the Due Process Clause of the Federal Constitution is
to be decided on a case-by-case basis. 452 U.S. 18, 27-34 (1981). This Court, however, “is
the final arbiter of the due process requirements of the State Constitution.” See In re Brittany
S., 147 N.H. 489, 491 (2002). For the reasons set forth below, the ABA urges this Court to
reject a case-by-case test and conclude that only a categorical right to counsel in such cases is
sufficient to assure protection of indigent parent-defendants’ due process rights. Compare
Mathews v. Eldridge, 424 U.S. 319, 344 (1976) (“But procedural due process rules are shaped
by the risk of error inherent in the truthfinding process as applied to the generality of cases,
not the rare exceptions.”).

8 See also Nadine Vasser, The Indigent Parents Right to Counsel in Termination of Parental
Rights Proceedings, 16 J. Contemp. Legal Issues 329, 330 (2007) (“Without competent
counsel, parents in [termination of parental rights] proceedings will be unlikely to mount an
effective defense.”).
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witnesses); In re Xena X. D.-C., 617 N.W.2d 894, 900-01 (Wis. Ct. App. 2000) (mother
became “nearly a nonfactor” at proceeding because she was unable to present evidence,
conduct cross-examination, and participate in final arguments).

Moreover, abuse and neglect proceedings sometimes involve expert medical and
psychiatric testimony. In re Shelby R., 148 N.H. at 241. As this Court noted “few parents [or
stepparents] are equipped to understand and fewer still to confute” this kind of evidence. Id.
(citations and quotations omitted) (insertion original).9 See also In the Interest of Howard,
382 So.2d 194, 199 (La. Ct. App. 1980).

The legal and factual complexities inherent in adversarial child custody cases can
create hurdles the indigent parent cannot overcome. In these cases, “[rjather than focusing on
the facts of isolated acts or omissions, the State’s charges typically address the nature and
quality of complicated ongoing relationships among parent, child, other relatives, and even
unrelated parties.” Lassiter, 452 U.S. at 44 (Blackmun, J., dissenting). Further, “indigent
parents often have a limited education and are unfamiliar with legal proceedings . . . [Tlhe
risk is substantial that the parent will lose her child due to intimidation, inarticulateness, or
confusion.” In the Matter of A.S.A., 852 P.2d 127, 129 (Mont. 1993). For example, in the
case of State ex rel. T.H. v. Min, 802 S.W.2d 625, 627 (Tenn. Ct. App. 1990), neither parent
had even an elementary school education. The Court concluded that “the education,
intelligence and personal experience of the Hs are so minimal that they could barely

understand what was going on.” Id. Many courts acknowledge difficulties similar to those

® In fact, even practicing attorneys in this state often grapple with the issues presented in child
custody cases. In a 2008 survey conducted by the New Hampshire Court Improvement
Project, termination of parental rights hearings ranked in the top four of “high priority”
- training topics identified by attorneys with experience in child abuse and neglect cases. Sarah
Fox, Court Improvement Project Reports Survey Results, New Hampshire Bar Association
(Sept. 5, 2008), http://www.nhbar.org/publications/display-news-issue.asp?id=4733.
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faced by the Hs, which are demonstrative of the difficulties pro se parents often cannot
overcome in child custody proceedings. See, e.g., In the Interest of J.C., 108 S.W.3d 914, 916
(Tx. App. Ct. 2003) (concluding that the statutory right to counsel for indige'nt parents facing
termination of their rights “is in obvious recognition of the inability of most—if not all—
indigent parents to defend against such a serious matter . . . without the assistance of
counsel”).'

Finally, the intense, emotionally charged backdrop against which custody decisions
are often made further exacerbates the inherent disadvantages faced by unrepresented indigent
parent-defendants. See, e.g., In re Emily A. v. Ebrahim 4., 12 Cal. Rptr. 2d 294 (Cal. Ct. App.
1992) (“Few lay people are equipped to respond to the legal complexity of [custody]
proceedings, particularly when . . . they are dealing with the emotiohally devastating potential
loss of all of, or significant aspects of, their relationship with their children.”); see also Flores
v. Flores, 598 P.2d 893, 896 (Alaska 1979) (deeming child custody cases “among the most
difficult in the law™).

ii. The Need For Counsel For The Indigent Parent-Defendant Is
Especially Great Where The Opposing Party Is The State.

The evidence supporting the ABA’s policy demonstrates that the pro se indigent
parent-defendant is at an even a greater disadvantage when opposed by the State. Indeed,

there is “a gross inherent imbalance of experience and expertise between the parties if the

10 See also In re Adoption of J.D.F., 761 N.W.2d 582, 588 (N.D. 2009) (discussing a pro se
father’s inability to “present important evidence, cross-examine witnesses, or respond to
objections™); In the Matter of K.L.J., 813 P.2d 276, 281-82 (Alaska 1991) (reversing a
decision terminating the parental rights of a father where the father was denied the right to
counsel, failed to make significant legal objections, did not know about or inform the court of
substantial errors of law, and “prejudiced himself in presenting his own testimony”); Reist v.
Bay Circuit Judge, 241 N.W.2d 55, 63 (Mich. 1976) (“Parents most often involved in neglect
and termination proceedings are usually the least equipped, in terms of intellectual and
emotional resources, to respond in such proceedings.”).
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parents are not represented by counsel”, In re Adoption of R.1., 312 A.2d 601, 602 (Pa. 1973)
(citations omitted), that only increases the risk of an erroneous deprivation of the fundamental
right to parent. In State v. Jamison, 444 P.2d 15 (Or. 1968), the court noted that, while the
“case at bar was routine for the welfare workers and other juvenile court staff,” the entire
proceedings were “incomprehensible” for the‘ unrepresented mother. Id at 17. Moreover, in
abuse and neglect proceedings, “the full panoply of the traditional weapons of the state are
marshaled against the defendant parents.” Danforth, 303 A.2d at 799. See also Dep’t of
Public Welfare v. JK.B., 393 N.E.2d 406, 408 (Mass. 1979) (finding indigent, unrepresented
parent without a meaningful right to be heard when “the State, her adversary, is not only
represented by counsel but also has vastly superior resources for investigation and
presentatipn of its case”).

iii. In Abuse And Neglect Proceedings, The Unacceptable Risk Of
Error Can Be Avoided By The Appointment Of Counsel.

Not only are indigent parent-defendants ill-equipped to defend their fundamental right
to parent, but there is a high probability that whether they are represented by counsel will be
outcome determinativé. In 2007, sixteen retired Washington State judges, acting as amici
curiae, reported their findings that unrepresented indigent parents in divorce proceedings
received so fewer favorable decisions than represented parties that the “conclusion is
inescapable that indigent pro se litigants are regularly losing cases that they should win.”
Brief for Retired Washington Judges Amici Curiae Supporting Appellant, King v. King at 6,
174 P.3d 659 (2007) (No. 79978-4)."! See also In re Luscier’s Welfare, 524 P.2d 906, 908

(Wash. 1974) (“[TThe lack of counsel, in itself, may lead improperly and unnecessarily to

" gvailable at http://templeofjustice.org/cases/2007/in-re-marriage-of-king-v-brenda-leone-
king/.
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deprivation of one’s children.”). In adopting its 2006 Resolution, the ABA, too, found that
“studies consistently show that legal representation makes a major difference in whether a
party wins in cases decided by courts.” ABA Report at 10.72

The recent Michigan case of In re Hudson demonstrates the risk of error in abuse and
neglect proceedings involving unrepresented indigent parent-defendants. In re Hudson, 763
N.W.2d 618, »619-20 (Mich. 2009). There, the parental rights of Melanie Morgan? mother of
three, were terminated. As described in a concurring opinion, this occurred despite the fa‘ct
that witnesses for the Department of Human Services (“DHS”) “indicated that [she] was
making progress, and that termination was neither appropriate nor‘ in th¢ children’s best
interest.” Id. at 626 (Weaver, J., concurring). In fact, less than three months prior to the
termination trial, a DHS caseworker testified at a permanency planning hearing that Mrs.
Morgan’s therapist “did not support termination and believed that ‘if this case were on the
front end without having removal,” removal would not even have taken place.” Id.

Termination nevertheless occurred as a result of errors that could have been avoided if
Mrs. Morgan had been represented by counsel. As a threshold matter, Mrs. Morgan, “without
full information and understanding the consequences,” admitted to several allegations in the
initial petition brought by DHS, id. at 624, which “pervaded” the entire proceeding, id at 627.
“Had [Mrs. Morgan] been represented by counsel during the preliminary hearing, counsel
could have fully advised her of the consequences of a plea of admission.” Id. at 624.

This error was compounded by Mrs. Morgan’s failure to challenge the evidence

presented by DHS. There was no cross-examination, no challenge to hearsay testimony

1> See, e.g., Barbara Bzedek, Silence in the Court: Participation and Subordination of Poor
Tenants’ Voices in the Legal Process, 20 Hofstra L. Rev. 533 (1992); Seron et al., The Impact
of Legal Counsel on Outcomes for Poor Tenants in New York City’s Housing Court: Results
of A Randomized Experiment, 36 Law & Soc. Rev. 419 (2001).
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presented by DHS, and no evidence presented on Mrs. Morgan’s behalf. Id at 625-26.
“Although the rules of evidence do not apply at dispositional and permanency planning
hearings . . . , counsel for respondent could have challenged the evidence presented by the
DHS and could have called and cross-examined the individuals who prepared the many
reports DHS witnesses referenced in their testimony at these hearings.” Id at 625. In fact,
“there is a real possibility that counsel could have prevented the removal of the children from
the home [at the initial hearing].” Id. at 626.

Case law demonstrates that the risk of error when indigent parent-defendants are
forced to proceed unrepresented is a real risk with grave consequences. Some reviewing
courts have been able to pinpoint those consequences with specificity. See In re “4”
Children, 193 P.3d 1228, 1257-58 (Haw. Ct. App. 2008) (detailing “chain Qf events that could
have been broken if Father had had counsel™); R.V. v. Commonwealth, 242 S.W.3d 669, 673
(Ky. Ct. App. 2007) (“At the very hearing in district court at which [parents] were
unrepresented, . . . the court made an erroneous finding of fact . . . .”); Jamison, 444 P.2d at
17 (finding that, if both sides had been represented, “most, if not all, of the aﬂéged errors
would have been avoided”). A case-by-case approach requires the trial court to determine,
before the presentation of evidence, whether legal representation is required, but under this
standard, it is often nearly impossible for reviewing courts to determine whether the lack of
counsel resulted in the parent suffering an unconstitutional deprivation. This is because “[t]he
pleadings and transcript . . . at most will show the obvious blunders and omissions of the
defendant parent. Determining the difference legal representation would have made becomes
possible only through imagination, investigation and legal research focused on a particular

case.” Lassiter, 452 U.S. at 51 (Blackmun, J., dissenting).
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Because indigent parent-defendants are unlikely to understand what is required to
comply with their due process right to a fair hearing, and will often be too intimidated to ask,
a case-by-case approach to the appointment of counsel creates an unacceptable risk that they
will be erroneously deprived of their children and that the deprivation may escape review.
See id. at 50 (case-by-case approach to appointment of counsel “entails serious dangers for the
interests at stake and the general administration of justice.”);"> In the Matter of K.L.J., 813
P.2d at 282 n. 2 (expressly rejecting a case-by-case approach to the appointment of counsel in
adoption proceedings because of the difficulties and costs associated with such an approach).
This risk can be avoided by a categorical right to the appointment of counsel when indigent
parents are defendants in abuse and neglect proceedings.

B. Providing Indigent Parent-Defendants With Legal Representation Serves
The Interests Of Both The Parents And The State.

The appointment of counsel for indigent parents in child custody proceedings not only
protects the fundamental interest of the parents, but also serves the state’s interests. Although
the state’s primary interest in dependency proceedings is the “best interest of the child,” it
also has an umbrella interest in “providing all parties a fair hearing.” In re Shelby R., 148
N.H. at 241 (emphasis added). See also Watson v. Div. of Family Srvs., 813 A.2d 1101, 1110
(Del. 2002) (““The State has an interest in the welfare of children and in fostering an accurate
decision.”). As demonstrated above, legal representation for the indigent parent-defendants in
abuse and neglect proceedings will necessarily result in more correct outcomes for parents

and their children and, thus, serves the state’s interest in fair hearings for all. /n re Jay R., 197

® The ABA notes that in the criminal context, the United States Supreme Court recognized
that applying a case-by-case approach to the right to counsel question in criminal cases was
unworkable and, thus, overturned it in Gideon v. Wainwright, 372 U.S. 335, 344 (1963).
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Cal. Rptr. 672, 681 (Cal. Ct. App. 1983) (appointing counsel “will make the fact-finding
process more accurate.”).

In addition, the state has an interest in conserving funds. See In re Jay R., 197 Cal.
Rptr. at 681 (“The state’s interest is largely financial.”). This interest, too, is benefited by
appointing counsel for indigent parent-defendants.'* The Supreme Court of West Virginia
expressly considered the savings in judicial efficiency associated with the appointment of
counsel to indigent parent-defendants:

The ultimate benefit should bé earlier finality of whatever dispositional order is

justified by the law and the evidence. Financial economy follows from the true

achievement of judicial economy . . . Real savings are likely to be realized

because of the timely prosecution, defense and disposition of these cases, that

is to say, lower public expense overall, more than enough to compensate for
the relatively few cases in which counsel may be appointed . . . .

In the Matter of Lindsay, 473 S.E.2d 110, 124 (W. Va. 1996). See also Joni B. v. State, 549
N.W.2d 411, 417 (Wis. 1996) (“It would be in no one’s best interest, least of all the child’s, if
the finality of an adoption were later challenged on the basis of a constitutionally flawed prior
CHIPS or termination proceeding.”). In fact, legislation to expand the right to counsel in
other states has been “premised on a belief that providing couﬁsel would decrease the number
of children taken from their parents and speed the return of children to their parents, thus
benefiting the individual children and saving the government money.” Laura K. Abel,
' Keeping Families Together, Saving Money, and Other Motivations Behind New Civil Right to

Counsel Laws, 42 Loy. L.A. L. Rev. 1087, 1110 (2009) (emphasis added).

“In 2010, the ABA adopted the Model Access Act, having concluded after investigation that
“[pJroviding legal representation to low-income persons at public expense will result in
greater judicial efficiency by avoiding repeated appearances and delays caused by incomplete
paperwork or unprepared litigants . . . .” See ABA Model Access Act § 1.F (adopted Aug.
2010). See also ABA MODEL ACCESS ACT, 2010 Report with Recommendation #104
(blackletter and commentary of Model Act adopted Aug. 2010) available at
http://new.abanet.org/sdl/Documents/ 2010 _AM_104.pdf.
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Thus, while the appointment of counsel protects against the substantial risk of
erroneous deprivation of indigent parent-defendants’ fundamental right to the care, custody,
and management of their children, it simultaneously furthers the governmént’s substantive,
financial, and efﬁciéncy interests.

IL. A SUBSTANTIAL MAJORITY OF STATES AS WELL AS OTHER

INDUSTRIAL NATIONS HAVE RECOGNIZED AN UNQUALIFIED RIGHT
TO COUNSEL FOR INDIGENT PARENT-DEFENDANTS.

If this Court concludes the appointment of counsel for indigent parent-defendants is
not required in all abuse and neglect proceedings, New Hampshire will stand with the clear
minority of states that do not provide for legal representation for these parties by statute or
common law.” See, e. g., Bruce A. Boyer, Justice, Access to the Courts, and the Right to Free
-Counsel for Indigent Parents, 36 Loy. U. Chi. L.J. 363, 368 & n. 30 (2005) (collecting cases
and stating that throughout the country “most indigent parents continue to be entitled to free
counsel when they are forced to respond to charges of parental unfitness brought by the
state.”). In fact, the liberty interest in the parent-child relationship is held in such esteem
under the Florida state constitution that “the only civil proceeding in which a person is
entitled to free public counsel in Florida is a pfoceeding to terminate parental rights.” In the

Matter of Adoption of Doe, 543 So.2d 741, 749 (Fla. 1989) (Barkett, J., concurring).

5 Most states have established by statute or common law an unqualified right to counsel for
indigent parent-defendants in dependency proceedings. See, e.g., Ala. Code § 12-15-305(b);
Colo. Rev. Stat. § 19-3-202; Conn. Gen. Stat. § 46b-135(b); Ga. Code Ann. § 15-11-6; Ind.
Code § 31-34-4-6; lowa Code § 232.89(1); Kan Stat. Ann. § 38-2205(b); Mass. Gen. Laws
Ann. ch. 119, § 29; Mont. Code Ann. § 41-3-425; 42 Pa. Cons. Stat. Ann. § 6337; R.I. Gen.
Laws. § 14-1-31; S.C. Code Ann. § 63-7-1620(3); In re Ella B., 285 N.E.2d 288 (N.Y. 1972);
Danforth, 303 A.2d 794 (Me. 1973); State ex. Rel. Lemaster v. Oakley, 203 S.E.2d 140 (W.
Va. 1974); In re Pima County Juvenile Action J-64016, 219 P.2d 1073, 1075 (Ariz. App. Ct.
1980); Hughes v. Division of Family Srvs., 836 A.2d 498, 509 (Del. Super. Ct. 2003). In
addition, federal laws provide for counsel to specific types of individuals, including Native
American parents in any removal, placement, or termination proceeding. See Indian Child
Welfare Act, 25 U.S.C. § 1912.
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Moreover, the right to counsel for indigent litigants in certain civil cases—including
child custody cases—has long been accepted in other industrial nations. For example, thirty
years ago in a case involving an indigent litigant in a child custody dispute, the European
Court of Human Rights determined that the guarantee of a “fair hearing” required that the
government provide counsel to an indigent mother in a separation proceeding. Airey v.
Ireland, 2 EH.H.R. 305 (Eur. Ct. H.R. 1979) (finding mother denied effective access to court
in violation of Article 6(1) of the European Convention for the Protection of Human Rights
and Fundamental Freedoms where Irish government refused to appoint her counsel). See also
J.G. v. New Brunswick, 177 D.L.R. (4th) 124 (1999), available at 1999 WL 1556609
(Supreme Court of Canada held that a mother “needed to be represented by counsel for there
to have been a fair determination of the child’s best interests”).

bAs Justice Lewis Powell, Jr. stated, when he was president of the ABA, “[Equal]
~justice under law is not merely a caption on the fagade of the Supreme Court building, it is
perhaps the most inspiring ideal of our society.” ABA Report, at 2. The ABA’s long history
of examining whether counsel should always be provided when indigent parents are faced
with state-initiated abuse and neglect proceedings and the ramifications, including a risk of
erroneous deprivation of their fundamental right to parent when they are unrepresented, has
led the ABA to join wij:h the majority of states and other industrial nations in concluding that
fair and equal access to justice requires the appointment of counsel for indigent parent-

defendants in these cases.
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CONCLUSION

For the foregoing reasons, amicus curiae the American Bar Association urges this
Court to find that the Due Process Clause of New Hampshire Constitution requires that
counsel be appointed for indigent parent-defendants in all abuse or neglect proceedings

brought by the State seeking custody of their minor child.
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ADDENDUM

Report with Recommendation to the House of Delegates # 112A
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