BRIEFING PAPER

BREAKOUT SESSION ON FOSTERING INNOVATIVE SOLUTIONS TO CHALLENGES 

IN STATE COURT SYSTEMS


State courts in recent decades have tackled formidable economic challenges by developing innovative programs, as well as by re-designing traditional court processes to fit changing times.  It is safe to say that more such challenges lie just over the horizon.  The current economic downturn may stimulate further innovation in pursuit of more efficient and effective resolution of cases. This paper summarizes the state court experiences with respect to: (1) sources of innovation; (2) examples of successful innovations; and (3) issues associated with innovation by the courts.  

Sources of Innovation in the State Courts 

States anticipate significant new problem areas, plan effective responses, and reach out to the executive and legislative branches using a variety of mechanisms.  These mechanisms include:

National Organizations:  The National Center for State Courts and the National Judicial Colleges are among the organizations established to develop new judicial approaches and to make them available nationally. 

National Conferences:  For example, the 2005 “Changing Lives by Changing Systems—The National Judicial Leadership Summit for the Protection of Children” started a process of reforming abused and neglected children case procedures that is still unfolding. 
Commissions:  “Futures” commissions were established in the 1980s and 1990s to identify societal trends with implications for the work of the courts.  With diverse memberships, commissions developed strategies through which the courts could anticipate future needs before a crisis.  Other types of commissions dealt with specific issues such as racial, ethnic, or gender bias in the justice system and recommended new courses of action.  

Statewide Strategic Planning:  Some state judiciaries engage in multi-year strategic planning efforts that collect data, solicit opinions from the public, set out goals and objectives, and put in place programs to achieve them.

Opinion Surveys:  Most state judiciaries have commissioned one or more statewide opinion surveys to learn what the public expects from their courts, where it is dissatisfied, and how it reacts to specific proposed programs and reforms.

Partnerships:  Courts in some states have established ongoing relationships with staff from universities to identify and develop new ideas.  New York’s courts pioneered a permanent partnership between their courts and the nonprofit Center for Court Innovation, a “think tank” devoted to creating and nurturing new types of courts.  Other states established special units within their court administrative offices to assist leaders in developing pilot projects which, if successful, are implemented statewide. 

Transfer of Local Innovations:  States can use the innovations pioneered by local trial courts as models for implementation statewide. For example, since 1991 the California Judicial Council has issued awards annually to local courts that “create value by initiating practices that enhance judicial efficiency and effectiveness” and are transferable to other courts in the state.  

 Court Docket Monitoring:  Courts cannot control the number or nature of the criminal and civil cases being filed for adjudication.  Starting in the 1980s, courts saw an influx of criminal cases involving offenders with problems related to substance abuse, mental health, homelessness, and domestic violence.  Because of underlying social and psychological problems, the same offenders were facing the same charges time and again.  The dockets also revealed a growing proportion of civil cases in which litigants were without legal representation and, more recently, a sharp increase in cases prevalent during recessions: mortgage foreclosure, divorce, and domestic violence.

Adoption of Innovations from the Private Sector:  Courts have embraced e-filing, electronic records, and remote access.  Private sector practices, however, are having a more general impact on how courts do business, as in the adoption of a customer service orientation.


Examples of Court Innovations  

▪ Problem-solving courts (specialized court dockets) focus attention on resolving the underlying social and psychological problems responsible for recidivism. Examples include drug courts, dependency courts (for child abuse and neglect cases), mental health courts, domestic violence courts, and community courts, as well as business courts and medical malpractice (or “health”) courts that provide judges, resources, and processes tailored to a particular type of case. Over 3,200 problem solving courts operate in the United States today. 

▪ Self-help centers provide pro se civil litigants the resources they need to correctly complete court documents and make informed decisions on how to pursue their case. These centers range from online services to offices staffed by attorneys able to provide limited legal advice on a non-exclusive basis (both sides to a case can access the same service).  

▪ Court-annexed mediation and arbitration programs, including ones recently created for mortgage foreclosure cases, facilitate a quicker and less costly alternative to traditional litigation.   

▪ “One-day, one-trial” jury service provides an alternative to potential jurors spending successive days in the courthouse awaiting assignment to a jury, an event that may never happen. 

▪ Survey programs allow jurors, litigants, attorneys to provide judges with feedback on the extent to which their courtroom behavior conforms with what the public regards as a fair process. 


▪ A National Consortium for Court Interpreter Certification was created through which state judiciaries share the costs of developing tests for translators.  The Consortium received a Kennedy School of Government Innovations in American Government Award.   


▪ Performance measures for trial and appellate courts began in 1987 to promote accountability and clear standards.  Such efforts have evolved into systems that generate rigorous, measurable indicators of court performance.  

Issues Raised by Court Innovation

Court innovation has addressed the needs of the public, the courts, and the other government branches. At the same time, innovation can raise fundamental issues concerning the role of the judge and court staff and relations between the branches government.  

New Adjudicative Roles:  Problem-solving courts and other innovations require a change from the traditional role of a judge as a dispassionate, disinterested magistrate limited to considering the facts and arguments brought out through the adversarial process. Judges take a more hands-on, people-oriented approach to their jobs. Offenders may appear multiple times before the same judge to comply with conditions such as staying drug free.  

Judges as Conveners:  Judges increasingly are asked to serve as conveners, able to bring all of the governmental, non-profit, and community groups to one table in hopes of meeting challenges like jail overcrowding. Judges are well situated to play this role because they are perceived as neutral and non-political.  There are, of course, limits to judicial activities specified in the Code of Judicial Conduct.  The ABA and individual states have revised their ethical codes to make judges comfortable in taking on innovative roles while still drawing clear boundaries on what is permissible. 

Inter-Branch Cooperation:  Challenges facing the courts typically have consequences for all components of the justice system.  State courts in collaboration with the executive and legislative branches can forge innovative solutions to common problems, such as repeat offenders.  Commissions and task forces including high-level officials from each government branch can make innovative solutions possible that no branch could accomplish alone. 

Lack of Dedicated Funding:  The federal government has not always been a consistent source of funds to the state courts, yet at several points it proved critical to innovation. Progress on the court-reform agenda was boosted in the 1970s by federal funds, and in the 1990s federal funds made it possible for problem-solving courts to spread rapidly across the country.  State and local funding for courts often leaves little room for promoting innovative solutions. Innovations tend to be costly in the short-term even if they reduce costs in the long-term. 

Balancing Traditional and Innovative Court Programs:  Innovation must be introduced in a manner that leaves the rest of the court’s work unimpaired. The excitement of an innovative program can divert attention away from what is fundamental to the administration of justice.
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