BRIEFING PAPER

BREAKOUT SESSION ON ADEQUATE FUNDING FOR THE COURTS AND RELATED SERVICES

This paper considers: (1) distinctive features of budgeting for the judicial branch; (2) the budget responsibilities of the judicial branch; and (3) guidelines for executive and legislative branch treatment of judicial budgets.


Distinctive Features of Judicial Branch Budgets

Court budgets have a unique legal status:

▪ States differ in whether the courts submit their budget requests to the legislature directly (21 states), through the executive branch (20 states), or jointly (9 states).  The executive in 13 states can alter the judiciary budget request before its submission to the legislature. 

▪ Court leaders are frustrated when their budget requests are processed in the same manner and often at the same committee hearings as executive branch agencies.  This restricts the autonomy appropriate for a separate branch of government and the ability of the courts to keep their own financial house in order.  This is one reason that the budget process, especially during hard economic times, can create friction between the branches.

Court budgets are relatively small and may be given a low priority:


▪ Court funding typically accounts for 1 to 3 percent of total state budgets.  The judicial branch budget therefore is a low priority in the overall state budget process. The magnitude of the court budget depends upon (a) whether operating costs are funded by local or state government (judicial salaries are state-funded in 44 states, but operating costs are state-funded in only 21 states) and (b) whether the courts are responsible for providing adult and/or juvenile probation, indigent defense and other services.   

▪ Court backlogs resulting from budget cutbacks can have a significant negative impact on a state’s overall economy, suggesting that more attention should be paid to the consequences of court budget reductions. 


Courts have limited flexibility compared to agencies and departments in adjusting to budget cutbacks:

▪ 80 to 90 percent of the judiciary’s budget is for salaries of judges and court staff. As constitutional officers, the salaries of judges cannot be reduced, nor can their numbers be reduced except by not filling vacancies.  Clerks and other staff bear the brunt of cuts to the judicial budget. 

▪ Courts cannot turn away cases when attempting to respond to budget cuts. 

▪ Constitutional guarantees of a speedy trial for criminal cases mean that the burden of budget cuts fall disproportionately on litigants involved in civil and family cases.

▪ Recessions tend to increase the number of civil cases such as mortgage foreclosures, evictions, and divorce, and at the same time increase the proportion of cases in which litigants represent themselves.  Self-represented litigants require more, not fewer, clerks to process their cases fairly and expeditiously.   

▪ Budget cutbacks in prosecutor and public defender offices hinder the ability of the courts to speedily process criminal cases.

Courts are vulnerable to pressure to generate more revenue from cases in order to counteract budget cuts:

  ▪ There is a temptation in times of budget shortfalls to raise court fees, fines, and surcharges to generate more revenue.  Such steps hinder equal access to justice for members of the public in both civil and criminal cases, and also risk diverting essential revenues from the courts.    

Cost-beneficial innovative programs are vulnerable in economic hard times: 

▪ Courts have adopted programs that improve access to justice and reduce recidivism such as arbitration and mediation, drug courts, prisoner re-entry courts, and self-help centers for civil litigants.  Budget cuts can threaten the continuation of these non-traditional court roles. 


The Budget Responsibilities of the Judicial Branch


Commissions, task forces, and reports recommend ways in which the judiciary can make the budget process more transparent and efficient.  The ABA’s Commission on State Court Funding in 2003 urged courts to demonstrate their fiscal responsibility by detailed documentation of budget requests and establishment of measures by which court expenditures can be evaluated.  Measurements should include costs beyond the courts’ control and the public benefit of programs. 


Performance measurement systems designed for the state courts make it possible to demonstrate that the judicial branch is achieving its objectives.  “CourTools,” for example, measures accessibility and fairness, clearance rates, time to disposition, age of pending caseload, trial date certainty, reliability and integrity of case files, collection of monetary penalties, effective use of jurors, court employee satisfaction, and cost per case.

Regular communication with the other branches about the budget process is essential.  In addition, the judiciary should be in ongoing contact with the bar, business and civic communities, and the public about the administration of justice and its costs.  The creation of broad-based advisory bodies comprised of laypersons, lawyers, and representatives of all three branches of government can help courts secure the funding they need to deliver judicial services.


A White Paper by the Conference of State Court Administrators offers principles and practical strategies for courts to follow during times of economic trouble:

▪ Consistent submission over time of prudent, transparent judicial budget requests that provide clear justification for the resources requested, and judicial budget priorities that are consistent from year to year.

▪ Sound financial management system-wide and among individual courts.

▪ Self-imposed austerity measures during difficult budget times.

In addition to these recommendations, courts should establish long-term funding models to sustain innovations, particularly when the innovative programs are established through federal grants.

Courts should also seek opportunities to re-design court processes to make them more efficient.  

Guidelines for Executive and Legislative Branch Treatment of Judicial Branch Budgets

Reports have proposed ways in which the branches can reduce friction and make the budget process more transparent and efficient.  The American Bar Association’s Commission proposed steps that the other branches can take to ensure stable, long-term funding for the courts under all economic circumstances. This entails:


▪ A predictable general funding stream not tied to fee generation.


▪ Direct submission of the judicial branch budget to the funding authority.


▪ Flexibility for the courts to manage budget cutbacks. 

▪ Respect for the judiciary’s status as an independent branch of state government.  


Practices developed in a number of states add specificity to these recommendations, including:


▪ Allocating more of state court funding to general funds gives the courts appropriate flexibility in setting priorities.  Courts should be able to move funds between line items and across fiscal years. 


▪ In at least one state, the legislative and executive branches have formally acknowledged that the courts could not be treated like an executive-branch department when imposing reductions, and implemented ways of securing stability of court funding from one year to the next.
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